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                                       J  U  D  G  M  E  N  T

                 Sri N.K.Doley, the Regional Food Inspector, of Sonitpur, Tezpur, 

Assam,  lodged  a  complaint,  before  the  Sub-Divisional  Judicial  Magistrate, 

Biswanath Chariali, Sonitpur, alleging inter-alia, that on 01-11-2010, at 2 pm, 

he, visited M/S Sri Prem Kumar Thakur, located at Barpathar, gaon no.1 

for inspection of the quality of food staff kept stored for sale as food for 

human consumption. At the time of inspection he found the accused Sri 



Prem  Kumar  Thakur,  who  identified  himself  as  the  proprietor,  of  the 

Grocery shop.  Subsequently,  he  disclosed his  identity  as  the Regional 

Food Inspector,  Tezpur  and expressed his  intention  to  check the  food 

articles kept in the stored for human consumption and on suspicion he 

collected  a  sample  of  750  gms  of  jaggery,  for  analysis  under  the 

Prevention of Food Adulteration Act. At the time of inspection he called 

one person who  was  Halem,  under  Halem PS,  routine  Inspection  and 

checking the quality of food staff kept stored in the premises of the said 

tea estate, for human consumption. At the time of inspection, he found 

one person, who was there and asked him to be a witness of his sample 

collection, but, he did not accept his request. Then he, requested Sri Jatin 

Das, IV th Grade Employee, of the Office of the Sub Divisional Medical & 

Health Officer,  B. Chariali,  to be witness to that  effect.  The sample so 

collected  was  sealed  and  packed  according  to  the  provisions  of  the 

Prevention of Food Adulteration Act, and then it was sent to the Public 

Analyst  for  analysis.  The Public  Analyst  after  examining the sample of 

Jaggery, had reported that the sample does not conform to the prescribed 

standard, as laid down in the item no. A-O7-05 of the Appendix of the 

PFA, Act and Rules of taking sample. 

      Accordingly, he filed the Complaint before the then Ld. S.D.J.M.(M), 

Biswanath Chariali.    

           

      On receipt of the offence Report, the Learned Sub Divisional Judicial  

Magistrate, Biswanath Chariali, accepted the offence report and kept the 

case in his file. Upon taking cognizance, the then Ld. S.D.J.M (M), issued 

process against the accused persons. 

          On receipt of the summons the accused person appeared before 

the Court and was supplied with the copies of the relevant documents. 

Prosecution  side  had  examined  two  witnesses  before  consideration  of 

charge, including the Complainant. 

       Considering the materials on record and upon hearing both sides 

prima facie materials against the accused persons appear u/s 7 of  the 

Prevention of Food Adulteration Act read with section 16 of the Prevention 

of Food Adulteration Act. Accordingly, a formal charge was framed against 

the accused under the said section of law and the same on being read 
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over and explained the accused persons pleaded not guilty and claimed to 

be tried. 

       Prosecution in order to prove its case had examined, altogether only 

two  witnesses,  the  Informant  and  another  witness.  Defence  has  not 

examined any witnesses in their support. The defence plea was of total 

denial. The accused persons were examined u/s 313 of Cr. P.C. I have 

heard the Learned Counsels for both the sides. 

                        Points For Determination  :-

Whether the accused persons, namely Sri Prem Kumar Thakur, as 

the proprietor of M/S Prem Kumar Thakur, had stocked adulterated 

Jaggery  for  the  purpose  of  sale  which  was  not  fit  for  human 

consumption ?

   

Discussion, decision and reasons thereon:-

       Prosecution has recorded the evidence of the Food Inspector, Sri 

Nikhil Kumar Doley as PW-1. On the basis of the Complaint filed by the 

Food Inspector this prosecution has been launched against the accused 

Sri Prem Kumar Thakur, who is the Proprietor of the M/S Prem Kumar 

Thakur. 

    The first  point argument is that, the Food Inspector while deposing 

before the Court, as PW-1, stated that he did not take any receipt from the 

Vendor, as a proof of the fact, that, he bought the said amount of 750 gms 

of jaggery. So, the fact that the alleged adulterated Jaggery was bought 

from the shop of the accused could not be proved by Prosecution. Another 

point of argument is that, the whole process of collection of sample and 

packing of the same thereafter took about one hour. But, at the same time 

he said that he went to the shop of the accused at about 2-50 pm and 

returned at 3 pm. Hence, the Ld. Defence Counsel argued that, according 

to the opinion of the Food Inspector himself, it was impossible to take and 

pack the samples following due procedure within a span of ten minutes. 
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   Another important point argued by Mr. S.Rahman is that, Prosecution is 

duty bound to prove service of Notice U/S 13(2) of the Prevention of Food 

Adulteration Act. Prosecution cannot discharge its duty by just showing 

that the notice u/s 13 (2) has been issued on the accused, but, it must 

brought on record sufficient materials showing that the notice had been 

actually received by the accused and the accused had ample opportunity 

to get the alleged adulterated food article tested by the Central Food 

Laboratory. Section 13 (2) of the PFA Act provides----

   13. Report of public analyst :- 2[(1) The public analyst shall
deliver, in such form as may be prescribed, a report to the Local
(Health) Authority of the result of the analysis of any article of food
submitted to him for analysis.
(2) On receipt of the report of the result of the analysis under
sub-section (1) to the effect that the article of food is adulterated, the
Local (Health) Authority shall, after the institution of prosecution
against the person from whom the sample of the article of food was
taken and the person, if any, whose name, address and particulars
have been disclosed under section 14A, forward, in such manner as
may be prescribed, a copy of the report of the result of the analysis 
to
such person or persons, as the case may be, informing such person 
or
persons that if it is so desired, either or both of them may make an
application to the court within a period of ten days from the date of
receipt of the copy of the report to get the sample of the article of 
food
kept by the Local (Health) Authority analysed by the Central Food
Laboratory.

   From the section itself we can see that the provision is a mandatory one 

and Prosecution must prove that the Notice was actually served upon the 

accused. 

   In this context the Learned defence Counsels for the accused persons 

have  cited  one  decision  of  the  Hon’able  Gauhati  High  Court,  
reported in  2012 Cri.L.J,  4351,  in  Sunil  Nath vs State of  
Assam, wherein the Hon’bale High Court has been pleased  
to hold that----As the object of the PFA Act is to prevent  
adulteration  of  food,  this  Act  embodies,  very  stringent  
provisions for penalty by making minimum imprisonment  
of three months mandatory. Since the scheme of this Act  
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shows that the conviction of the accused eventually rests  
on the Public Analyst’s Report and when the legislature in  
its wisdom has used the word, “inform” under section 13  
(2)  the  provisions  of  section,  13(2)  have  to  be  strictly,  
construed.  Construed  thus,  it  becomes  clear,  that,  it  is  
imperative for the prosecution to prove that the accused  
knew that, he had a right to get the sample analysed by the  
CFL,  and  that  this  knowledge,  has  been  derived  by  the  
accused  from  the  notice  issued,  u/s  13(2).  If  the  
prosecution fails to prove such knowledge on the part of  
the accused it will but, be necessary for the Court to treat  
that,  prejudice has been caused to the accused by non-
compliance of this mandatory requirement.” 

      In  my opinion,  the  decision  cited,  fully  applies  to  the facts  and 

circumstances of the case in hand and accordingly,  it is considered for 

adjudication of this case.  

    From perusal of the record it is seen that, in their examination u/s 313 

of the Criminal Procedure Code, the accused persons it was put them that 

a  notice  u/s  13(2)  of  the  PFA  Act,  was  issued  to  him.  The  accused 

responded by saying that no such notice was received by him. Section 

313 sub section (4), of the Cr.P.C, that the answers given by the accused 

given in examination under 313 of Cr.P.C, can be considered for proper 

adjudication of the matter before the Court. Hence, the answer given by 

the accused regarding issuance of notice u/s 13(2) of the PFA Act, must 

be considered for adjudication of this case. 

     Hence, considering all the above mentioned facts and circumstances of 

the case and the discussions of law points, made above, I have no doubt,  

but,  to  hold,  that,  Prosecution  has  miserably  failed  to  prove  its  case, 

against the accused persons beyond all  reasonable doubt. Accordingly,  

the accused persons are acquitted and set at liberty forthwith. 

     Seized articles be destroyed in due course of time.               
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    Bail bonds for the accused persons stand discharged

    The judgment is pronounced in open court and given under my hand 

and seal on the 1-st day of February, 2013.

                                                              

                                                            (Mrs.FarhanaSultana,AJS) 

Sub-divisional judicial Magistrate(M)
Biswanath Chariali, Sonitpur
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